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CHAPTER FOUR

DEPOSITIONS AND DISCOVERY
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Section 401. General Provisions Governing Discovery

(a) Discovery Methods. Parties may obtain discovery by one or more
of the folJowing methods: depositions upon oral examina tion or written questions;
written interrogatories; production of documents or things or permission to
enter upon land or other property for inspection and other purposes; physical
and mental examinations; and requests for admission. Unless the Court orders
otherwise under subdivision (c) of this Section, the frequency of use of these
methods is not limited. Discovery may be obtained as provided herein in aid
of execution upon a judgment.

(b) Scope of Discovery. Unless otherwise limited by order of the Court
in accordance with this Chapter, the scope· of d.iscovery is as follows:

(1) In general. Parties may obtain discovery regarding any matter,
not privileged, which is relevant to subject matter involved in the pending
action, whether it relates to the claim or defense of the party seeking
discovery or to the claim or defense of any other party, including the
existence, description, nature, custody, condition and location of any
books, documents, or other tangible things and the identity and location
of persons having knowledge of any discoverable matter. It is not ground
for objection that the information sought will be inadmissible at the trial
if the information sought appears reasonably calculated to lead to the
discovery of admissible evidence.

(2) Insurance agreements. A party may obtain discovery of the
existence and contents of any insurance agreement under which any person
carrying on an insurance business may be liable to satisfy part or all of
a judgment which may be entered in the action or to indemnify or
reimburse for payments made to satisfy the judgment. Information
concerning the insurance agreement is not by reason of disclosure
admissible in evidence at trial. For purposes of this paragraph, an
application for insurance shall not be treated as part of an insurance
agreement.

(3) Trial preparation: materials:' Subject to the provisions of
subdivision (b)(4) of this Section, a party may obtain discovery of documents
and tangible things otherwise discoverable under subdivision (b)(1) of this
Section and prepared in anticipation of litigation or for trial by or for
another party or by or for that other party's representative (including
his attorney, consultant, surety, indemnitor, Insurer, or agent) only upon
a showing that the party seeking discovery has substantial need of the
materials in the preparation of his case and that he is unable without
undue hardship to obtain the substantial equivalent of the materials by
other means. In ordering discovery of such materials when the required
showing has been made, the Court shall protect against disclosure of the
mental impressions, conclusions, opinions, or legal theories of an attorney
or other representative of a party concerning the litigation.
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A party may obtain without the required showing a statement
concerning the action or its subject matter previously made by that party.
Upon request, a person not a party may obtain without the required
showing a sta tement concerning the action or its subject matter previously
made by that person. If the request is refused, the person may move for
a court order. The provisions of Section 412(a)(4) apply to the award of
expenses incurred in relation to the motion. For purposes of this paragraph,
a statement previously made is (A) a written statement signed or otherwise
adopted or approved by the person making it, or (B) a stenographic,
mechanical, electrical, or other recording, or a transcription thereof,
which is a substantially verbatim recital of an oral statement by the
person making it and contemporaneously recorded ..

(4) Trial preparation: experts. Discovery of facts known and
opinions held by experts, otherwise discoverable under the provisions of
subdivision (b)(1) of this Section and acquired or developed in anticipation
of litigation or for trial, may be obtained only as follows:

(A) (i) A party may through interrogatories require any other
party to Identify each person whom the other party expects to call
as an expert witness at trial, to state the subject matter on which
the expert is expect to testify, and to state the substance of the
facts and opinions to which the expert is' expected to testify and
a summary of the grounds for each opinion. (ii) Upon motion, the
Court may order further discovery by other means, subject to such
restrictions as to scope and such provisions, pursuant to subdivision
(b)(4) (C) of this section, concerning fees and expenses as the Court
may deem appropriate.

(B) A party may discover facts known or opinions held by
an expert who has been retained or specially employed by another
party in anticipation of litigation or preparation for trial and who
is not expected to be called as a witness at trial~ only as provided
in Section 410(b) or upon a showing of exceptional circumstances
under which it is impracticable for the party seeking discovery to
obtain facts or opinions on the same subject by other means.

(C) Unless manifest injustice would result, (i) the court shall
require that the party seeking discovery pay the expert a reasonable
fee for time spent in responding to discovery under subdivisions
(b)(4)(A)(ii) and (b)(4)(B) of this. Section; and (ii) with respect to
discovery obtained under subdivision (b)(4)(A)(ii) of this Section the
Court may require, and with respect to. discovery obtained under
subdivision (b)(4)(B) of this Section the Court shall require, the party
seeking discovery to pay the other party a fair· portion of the fees
and expenses reasonably incurred by the la tter party obtaining facts
and opinions from the expert.

(c) .Protective Orders. Upon motion by a party or by the person from
whom discovery is sought, and for good cause shown, the Court or alternatively,
on matters relating to ~ deposition, the court in the jurisdiction where the
deposition is to be taken may make. any order which justice requires to protect
a 'party or person· from annoyan~e, embarrassment, oppression, or undue burden
or expense, including one or more of the following: (1) that the discovery not

. CH 04 - 2

.,
j

-)~)



CIVIL PROCEDURE

be had; (2) that the discovery may be had only on specified terms and·'
conditions, including a designation of the time or place; (3) that the discovery
m.ay be had only by a method of discovery other than that selected by the
party seeking discovery; (4) that certain matters not be inquired into, or that
the scope of the discovery be limited to certain matters; (5) that discovery
be conducted with no one present except persons designated by the Court; (6)
that a deposition after being sealed be opened only by order of the Court;
(7) tha t a trade secret or other confidential research development, or commercial
information not be disclosed or be disclosed only in a designated way; (8)
that the parties simultaneously file specified documents or information enclosed
in sealed envelopes to be opened as directed by the Court.

" If the motion for a protective' order is denied in whole or in part, the
Court may, on such terms and conditions as are just, order that any party or
person provide or permit discovery. The provisions of Section 412(a)(4) apply
to the award of expenses incurred in relation to the motion.

(d) Sequence and Timing of Discovery. Unless the Court upon motion,
for the convenience of parties and witnesses and in the interests of justice,
orders otherwise, methods of discovery may be used in any sequence and the
fact that a party is conducting discovery, whether by deposition or otherwise,
shall not operate to delay any other party's discovery.

(e) Supplementation of Responses. A party who has responded to a
request for discovery with a response that was complete when made is under
no duty to supplement his response to include information thereafter acquired,
"except as follows: .

(1) A party is under as duty seasonably to supplement his response
with respect to any question directly addressed to (A) the identity and
location of persons having knowledge of discoverable matters, and (B) the
identity of each person expected to be called as an expert witness at
trial, the subject matter on which he is expected to testify, and the
substance of his testimony.

(2) A party is under a duty seasonably to amend a prior response
. if he obtains information upon the basis of which (A) he knows that the

response was incorrect when made, or (B) he knows that the response
though correct when made is no longer true and the circumstances are
such that a failure to amend the response is in substance a knowing
concealment.

(3) A duty to supplement responses may be imposed by order of
the Court, agreement of the parties, or' at any time prior to trial through
new requests for supplementation of prior responses.
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(1) Petition •. A person who desires to perpetuate his own testimony
or that of another person regarding any" matter that" may be cognizable
in court may file a verified petition in the District Court if the Tribal
jurisdiction is the residence of any expected adverse party. The petition "
shan be entitled in the name of the petitioner and shan show: (1) thAt
the petitioner expects to be a party to an action cognizable in the Distric't
Court but is presently unable to bring it or cause it to be brought, (2)
the subject matter of the expected action and his interest therein, (3)
the facts which he desires to establish by the proposed testimony and
his reasons for desiring to perpetuate it, (4) the names or description of
the persons he expects will be adverse parties and their addresses so far
as known, and (5) the names and addresses of the persons to be examined
and the substance of the testimony which he expects to elicit from each,
and shan ask for an order authorizing the petitioner to take the depositions
of the persons to be examined named in the petition, for the purpose of
perpetuating their testimony.

(2) Notice and service. The petitioner shall thereafter serve a
notice upon each person named in the petition" as an expected adverse
party, together with a copy of the petition, stating that the petitioner
will apply to the Court, at a time and place named therein, for the order
described in the petition. At least 20 days before the date of hearing ".-.

the notice shall be served either within or without the Tribal jurisdiction J",_)in the" manner provided in Section 217(d) for service of summons. If \
personal service cannot with due diligence be made upon any expected
adverse party named in the petition, the Court may make such order as
is just for service by publication or otherwise, and shan appoint, for
persons not served in the manner provided in Section 2.17(d), an attorney
or advocate who shall represent them, and, in case they are not otherwise
represented, shall cross-examin"e the deponent. If any expected adverse
party is a minor or incompetent the provisions of Section 301(c) apply.
Any attorney appointed pursuant to this Section shall be compensated as
provided by the .court from the Court fund, such compensation to be
taxed as costs against the person perpetuating the testimony.

(3) Order and examination. If the court is satisfied that the
perpetuation of the testimony may prevent a failure or delay of justice,
it shall make an order designating ·or describing the persons whose
depositions may be taken and specifying the subject matter of the
examination and whether the depositions shall be taken upon oral
examination or written interrogatories. The depositions may then be
taken in accordance with this Chapter; and the Court may make orders

. of the character provided for by Sections 409 and 410.

(4) . Use of deposition. If a deposition to perpetuate testimony is
taken under this Chapter or if, although not so taken, it would be
admissible in evidence in the Courts of the jurisdiction in which it is
taken, it may be used in any action involving the same subject matter
subsequently" brought 'in the District Court, in accordance with the
provisions of Section 407(8.).
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(b) Pending AppeaL If an appeal has been taken from a judgment of
the District Court or before the taking of an appeal if the time therefor has
not expired, the court may allow the taking of the depositions of witnesses to
perpetuate th~ir testimony for use in the event of further proceedings in the
District Court. in such case the party who desires to perpetuate the testimony
may make a motion in the District Court for leave to take the depositions,
upon the same notice and service thereof as if the action was pending in the"
Court. The motion shall show (1) the names and addresses of persons to be
examined and the substance of the testimony which he expects to elicit from
each; (2) the reasons for perpetuating their testimony. If the Court finds that
the perpetuation of the testimony is proper to avoid a failure or delay of
justice, it may make an order allowing the depositions to be taken and may
make orders of the character provided for by Sections 409 and 410, and
thereupon the depositions may be taken and used in the same manner and under
the same conditions as are prescribed in these sections for depositions taken
in actions pending in the District Court.

(c) Perpetuation by Action. This Section does not limit the power of
a Court to entertain an action to perpetuate testimony.

Section 403. Persons Before Whom Depositions May Be Taken

(a) Within the Trib81 Jurisdiction. Within the Jurisdiction of the Tribe,
"depositions shall be taken before an Officer authorized to administer oaths by
the laws of the Tribe, or before a person appointed by the court in which the
action is pending. A person so appointed has power to administer oaths and
take testimony. All parties shall be subject to these provisions anywhere within
the reservation as defined in this Act.

(b) Outside the Trib81 Jurisdiction. Outside the Tribal jurisdiction,
depositions may be taken (1) on notice before a person authorized to administer
oaths in the place in which the examination is held, either by the law thereof
or by the law of the United States, or (2) before a person commissioned by
the court, and a person so commissioned shall have the power by virtue of his
commission to administer any necessary oath and take testimony, or (3) pursuant
to a letter rogatory. A commission or a letter rogatory shall be issued on
application and notice and on terms that are just and appropriate. It is not
requisite to the issuance of a commission or ~t letter rogatory that the taking

"of the deposition in any other manner is impra"'cticable or inconvenientj and both
a commission and a letter rogatory may designate the person "before whom the
deposition is to be taken either by name or descriptive'title. A letter rogatory
may be addressed "To the Appropriate Authority in (Here Name of Tribe, State,
or Country)."· Evidence obtained in response to a letter rogatory need not
be excluded merely for the reason that it is not a verbatim transcript or that
the testimony .was not taken under oath or for any similar departure from the
requirements for depositions taken within the Tribal jurisdiction under these
sections.

-) (c) Disqualification for Interest. No deposition shall be taken before a

") person who is a relative or employe~ or attorney or counsel of any of the--~
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parties, or is a relative or employee of such attorney or counsel, or is financially
interested in the action.

)/

Section 404. Stipulations Regarding Discovery Procedure

Unless the Court orders otherwise, the parties may by written stipulation"
(1) provide that depositions may be taken before any person, at any time or
place, upon any notice, and in any manner and when so taken may be used
like other depositions, and (2) modify the procedures pro\(ided by this Chapter
for other methods of discovery, except that stipulations extending the time
provided in Sections 408, 409. and 411 for responses to discovery may be made
only with the approval of the Court.

Section 405. Depositions Upon Oral Examination

(a) When Depositions May Be Taken. After commencement of the action,
any party may take the testimony of any person, including a party, by deposition
upon oral examination. Leave of court, granted with or without notice, must
be obtained only if the plaintiff seeks to take a deposition prior to the"
expiration of 30 days after service of the summons and complaint upon any ,
defendant or service made by publication, except that leave is not required (1) J )
if a defendant has served a notice of taking deposition or otherwise sought
discovery, or (2) if special notice is given as provided in subdivision (b)(2) of
this Section. The attendance of witnesses may be compelled by subpoena as
provided in Section 222. The deposition of a person confined in prison may
be taken only by Leave of Court on such terms as the Court prescribes.

(b) Notice of Examination: General Requirements; Spet!ial Notice; Non-
Stenographic Recording; Production of Documents and Things; Deposition of
Organization.

(1) A party desiring to take the deposition of any person upon
oral examination shall give reasonable notice in writing to every other
party to the action. The notice shall state the time and place for taking
the deposition and the name and addi"~~ of each person to be examined,
if known, and, if the name is not known". a general description sufficient
to identify him or the particular class or group, to which he belongs. If
a subpoena duces tecum is to be served on the Person to be examined,
the designation of the materials' to be produced ""as set forth in the
subpoena shall be attached to or included in the notice.

(2) Leave of Court is not required for the taking of a" deposition
by plaintiff if the notice (A) states that the person to be examined is
about to go out of the Tribal jurisdiction and outside the reservation, or
is about to go out of the United States, or is bound on a voyage to sea,
and will be unavailable for examination unless his deposition is taken
before expiration of the 30-day. period, and (B) sets forth facts to support
the statement. The plaintiff's attorney. shall sign the notice, and his
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signature constitutes a certification by him that to the best of his
knowledge, information, and belief the statement and supporting facts are
true. The sanctions provided by Section 111 are applicable to the
certifica tion.

If a party shows tha t when he was served with notice under this
subdivision (b}(2) he was unable through the exercise due diligence to.
obtain counsel to represent him at the taking of the deposition, the
deposition may not be used against him.

(3) The Court may for cause shown enlarge or shorten the time
for taking the deposition.

(4) The Court may upon motion order that the testimony at a
deposition be recorded by other than stenographic means, in which event
the order shall designate the manner of recording, preserving, and filing
the deposition, and may include other provisions to assure that the recorded
testimony will be accurate and trustworthy. If the order is made, a party
may nevertheless arrange to have a stenographic transcription made at
his own expense.

(5) The notice to a party deponent may be accompanied by a
request made in compliance with Section 409 for the production of
documents and tangible things at the taking of the deposition. The
procedure of Section 409 shall apply to the request.

(6) A party may in his notice and in a subpoena mime as the
deponent a public or private corporation or a partnership or association
or governmental agency and describe with reasonable particularity the
matters on which examination is requested. In that event, the organization
so named shall designate one or more officers, directors or managing
agents, or other persons who consent to testify on its behalf, and may
set forth, for each person designated the matters on which he will testify.
A subpoena shall advise a non-party organization of its duty to make such
a designation. The persons so designated shall testify as to matters known
or reasonably available to the organization. This subdivision (b) (6) does
not preclude taking a deposition by any other procedure authorized in
these sections.

(c) Examination and Cross-Examination; Record of Examination; Oath;

Objections. Examination and cross-examinatiqn of witnesses may proceed as. permitted at the· trial under the provisiong· bl the Tribal Rules of Evidence.
The officer before whom the deposition is to be taken shall put the witness
on oath and shall personally, or by someone· acting under his direction and in
his presence, record the testimony of the witness. The testimony shall be
taken stenographically or recorded by any other means ordered in accordance
with subdivision (b)(4) of this Section. If requested by one of the parties, the
testimony shall be transcribed.

All objections made at time of the examination to the qualifications of
the officer taking the deposition, or to the manner of taking it, or to the
evidence presented, or to. the· conduct of any party, and any other objection
to the proceedings, shall be noted by the officer upon the deposition. Evidence
objected to shall be taken subject tq: the. objections. In lieu of participating
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.'.~ in the oral examination, parties may serve written questions in a sealed envelope
on the party taking the deposition and he shall transmit them to the officer,
who shan propound them to the witness and record the answers verbatim.

(d) Motion to Terminate or Limit Examination. At any time during the
taking of the deposition, on motion of a party or of the deponent and upon a
showing that the examination is being conducted in bad faith or in an
unreasonable manner to annoy, embarrass, or oppress. the deponent or party,
the District Court or the Court in the jurisdiction where the deposition is
being taken may order the officer conducting the examination to cease forthwith
from taking the deposition, or may limit the scope and manner of the taking
of the deposition as provided in Section 401(c). If the order made terminates
the exam ina tion, it shan be resumed thereafter only upon the ord.er of the
District Court. Upon demand of the objecting party or deponent, the taking
of the deposition shan be suspended for the time necessary to make a motion
for an order. The provisions of Section 412(a)(4) apply to the award of expenses
incurred in relation to the motion •

. .

(e) Submission to Witness; Changes; Signing. When the testimony is
funy transcribed the deposition shan be submitted to the witness for examination
and shall be read to or by him, unless such examination and reading are waived
by the witness and by the parties. Any changes in form or substance which
the witness desires to make shall be entered upon the deposition by the officer
with a statement of the reasons given by the witness for making them. The
deposition shan then be signed .by the witness, unless the parties by stipulation.
waive the signing or the witness is ill or cannot be found or refuses to sign.
If the deposition is not signed by the witness within 30 days of its submission
to him, the officer shall sign it and state on the record the fact of the waiver
or of the i1lness or absence of the witness or the fact of the refusal to sign
together with the reason, if any, given therefor; and the deposition may then
be used as fully as though signed unless on a motion to suppress under Section
407(d)(4) the Court holds that the reasons given for the refusal to sign require
rejection of the deposition in whole or in part.

(f) Certification and Filing by Officel"i Exhibits; Copies; Notice of
Filing.

(1) The officer shall certify on the deposition that the witness
was duly sworn by him and that the deposition is a true record of the
testimony given by the witness. He shall then securely seal the deposition

in an envelope endorsed with the title of1Jthe action and marked "Depositionof [here insert name of witnessJ"·li!t<! shall promptly file it with the
District Court or send it by registered or certified mail to the Clerk
thereof for filing •..

Documents and things produced for· inspection during the examination of
the witness, shall, upon the request of a party, be marked for identificatior'i"
and annexed to and returned with the deposition, and may be inspected and
copied by any party, except that (A) the persons producing the materials may
substitute copies to be marked for identification, if he affords to all parties
fair opportunity to verify the copies by comparison with the originals, and (B)
if the person producing the· materials requests. their return, the officer shall ~
mark them, give. each party an oRPortunity to inspect and copy them, and )

return them to the person producing.'them; and the materials may then be used .~)
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-in the same manner as if annexed to and returned with the deposition. Any
party may move for an order that the original be annexed to and returned
~ith the deposition to the court, pending final disposition of the case.

(2)' Upon payment of reasonable charges therefor, the officer shall
furnish a copy of the deposition to any party or to the deponent. The
court may, by section, establish the maximum charges which are reasonable
for such services.

(3) The party taking the deposition shall give prompt notice of:··
its filing to all other parties.

(g) FailW'e to Attend or to Serve Subpoena; Expenses.

(1) If the party giving the notice of the taking of a deposition
fails to attend and proceed therewith and another party attends in person
or by attorney pursuant to the notice, the Court may order the party
giving the notice to pay to such other party the reasonable expenses
incurred by him and his attorney in attending, including reasonable
attorney's fees.

(2) If the party giving the notice of the taking of a deposition of
a witness fails to serve a subpoena upon him and the witness because of
such failure does not attend, and if another party attends in person or
by attorney because he expects the deposition of that witness to be
taken, the Court may order the party giving the notice to pay to such
other party the reasonable expenses incurred by him and his attorney in
attending, including reasonable attorney's fees.

Section 406 •. Depositions Upon Written Questions

(a) Serving Questions; Notice. After commencement of the action, any
party may take the testimony of any person, including a party, by deposition
upon written questions. The attendance of witnesses may be compelled by the
use of subpoena as provided in Section 222. The deposition of a person confined
in prison may be taken only by Leave of Court on such terms as the Court
prescribes.

A party desiring to take a deposition-'uPbn written questions shall serve
them upon every other party with a notice stating (1) the name and address of
the person who is to answer them, if known,' and if the .name is not known, a
general description sufficient to identify. him or the particular class or group
to which he belongs, and (2) the name or descriptive title and address of the
officer before whom the deposition is to be taken. A deposition upon written
questions may be taken of a pUblic or private. corporation or a partnership
or association· or governmental agency in accordance with the provisions of
Section 405(b)(6).

Within 30 days after the notice and written questions are served, a party
may serve cross questions upon all other parties. Within 10 days after being
served with cross questions, a party "!ay serve redirect questions upon all other
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>,- parties. Within 10 days after being served with redirect questions, a party
may serve re-cross questions upon all other parties. The Court may for cause
shown enlarge or shorten the time.

(b) Officer to Take Responses and Prepare Record. A copy of the
notice and copies of all questions served shall be delivered by the party taking
the deposition to the officer designated in the notice, who shall proceed
promptly in the manner provided by Section 405(c). (e), and (0, to take the
testimony of the witness in response to the questions and to prepare. certify,
and file or mail the deposition, attaching thereto the copy of the notice and
the questions received by him.

(c) Notice of Filing. When the deposition is filed the party· taking it
shall promptly give notice thereof to all other parties.

(3) The deposition of a witness, whether or not a party, may be
used by any party for any purpose if the Court finds: (A) that the witness
is dead; or (B) that the witness is outside the jurisdiction of the Tribe,
and cannot be served with a subp"Q..~.12~to testify at trial while within
the Tribal jurisdiction unless it appears "tha t the absence of the witness
was procured by the party offering th~ depositi<?n; or (C) that the witness
is unable to attend or testify because of age; illness, infirmity, or
imprisonment; or (D) that the partY'offeringthe deposition has been unable
to procure the attendance of the witness by subpoena; or (E) upon
.application and notice, that such exceptional circumstances exist as to
make it desirable, in the interest of justice and with due regard to the
importance "of presenting the testimony of witnesseS orally in open court
to allow the deposition to be used.

(4) If only part of the deposition is offered in evidence by a
party, an adverse party may· requi~e him to introduce .any other part
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which ought in fairness to be considered with the part introduced, and
any party may introduce any other parts, subject to the Rules of Evidence.

Substitution of parties pursuant to Section 310 does not affect the
right to' use depositions previously taken; and, when an action in any
court of any Indian Tribe, the United States, or of any State has been
dismissed and another action involving the same subject matter is afterward
brought between the same parties, or their representatives or successors
in interest, in the Tribal District Court, all depositions lawfully taken.
and duly filed in the former action may be used in the latter as if
originally taken therefor.

(b) Objections to Admissibility. Subject to the provisions of Section
403(b) and subdivision (c) (3) of this Section, objection may be made at the trial
or. hearing to receiving in evidence any deposition or part thereof for any
reasons which would require the exclusion of the evidence if the witness were
-then present and testifying.

(c) Effect or Errors and Irregularities in Depositions.

(1) As to notice. All errors and irregularities in the notice for
taking a deposition are waived unless written objection is promptly served
upon the party giving the notice.

(2) As to disqualification of officer. Objection to taking a
deposition because of disqualification of the officer before whom it is to
be taken is waived unless made before the taking of the deposition begins
or as. soon thereafter as the disqualification becomes known or could be
discovered with reasonable diligence.

(3) As to taking of deposition.

(i) objections to the competency of a witness or to the
competency, relevancy, or materiality of testimony are not waived
by failure to make them before or during the taking of the deposition,
unless the ground of the objection is one which might have been
obviated or removed if presented at that time.

(ii) errors and irregularities occurring at the oral examination
in the manner of taking the deposition, in the form of the questions
or answers, in the oath or affirmation, or in the conduct of parties,
and errors of any kind which migttt' be obviated, removed, or cured
if promptly presented, are waived unless seasonable objection thereto
is made at the taking of the deposition.

(iii) objections to the form of written questions submitted
under Section 406 are waived unless served in writing upon the
party propounding them within the time allowed for serving the
succeeding cross or other questions and within 5 days after service
of the last questions authorized.

(4) As to Completion and Return of Deposition. Errors and
irregularities in the manner in which the testimony is transcribed or the
deposition is prepared , signed,,' certified, sealed, endorsed, transmitted,

CH 04 - 11



CIVIL PROCEDURE

filed, or otherwise. dealt with by the officer under Sections 405 and 406
are waived unless a motion to suppress the deposition or some part
thereof is made with reasonable promptness after such defect is, or with
due diligence might have been ascertained.

Section 408. Interrogatories to Parties

(a) Availability; Procedures for Use. Any party may serve upon any
other party written interrogatories to be answered by the party served or, if
the party served is a public or private corporation or partnership or association
or governmental agency, by any officer or agent, who shall furnish such
information as is available to the party. Interrogatories may, without leave
of Court, be served upon the plaintiff after commencement of the action and
upon any other party with or after service of the summons and complaint upon
that party.

Each interrogatory shall be answered separately and fully in writing under
oath, unless it is objected to, in which event the reasons for objection shall
be stated in lieu of an answer. In the answers, the full text of the interrogatory
shall immediately precede the answer to that interrogatory. The answers are
to be signed by the person making them, and the objections signed by the
attorney making them. The party upon whom the interrogatories have been.
served shall serve a copy of the answers, and objections if any, within 30 days
after the service of the interrogatories, except that a defendant may serve
answers or objections within 45 days after service of the summons and complaint
upon that defendant. The Court may allow a shorter or longer time. The party
submitting the interrogatories may move for an order under Section 412(a) with
respect to an objection to or other failure to answer an interrogatory.

(b) Scope; Use at TriaL Interrogatories may relate to any matters
which can be inquired into under Section 401(b), and the answers may be used
to the extent permitted by the Rules of Evidence.

An interrogatory otherwise proper is not necessarily objectionable merely
because an answer to the interrogatory involves an opinion or contention that
relates to fact or the application of law to fact, but the court may order that
such an interrogatory need not be answered until after designated discovery
has been completed or until a pre-trial c9.~~rence or other later time.

(c) Option to Produce Business R~rds. ~here the answer to an
interrogatory may be derived or ascertained from the business records of the
party upon whom the interrogatory haS' been served or from an examination,
audit or inspection of such business records, or from a compilation, abstract
or summary based thereon, and the burden of deriving or ascertaining the
answer is substantially the same for the party serving the interrogatory as for
the party served, it is a sufficient answer to such interrogatory to specify the
records from which the answer may be derived or ascertained and to afford to
the party serving the interrogatory reasonable opportunity to examine, audit,
or inspect such records ahd to make copies, compilations, abstracts or summaries •

..
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Section 409. Production of Documents and Thin
- pection and Other Purposes

(a) Scope. Any party may serve on any other party a request (1) to
produce and Permit the. party making the request, or someone acting on his
behalf, to inspect and copy, any designated documents (including writings,
drawings, graphs, charts, photographs, phone-records, and other dB. ta .
compilations from which information can be obtained, translated, if necessary,
by the respondent through detection devices into reasonably usable form), or
to inspect and copy, test, or sample any tangible things which constitute or
contain matters within the scope of Section 401(b) and which are in the
possession, custody or control of the party upon whom the request is served;
or (2) to permit entry upon designated land or other property in the possession
or control of the party upon whom the request is served for the purpose of
inspection and measuring, surveying, photographing testing, or sampling the
property or any designated object or operation thereon, within the scope of
Section (b).

(b) Procedure. The request may, without leave of court, be served
upon the plaintiff after commencement of the action and upon any other party
with or after service of the summons and complaint upon that party. The
request shall set forth the the items to be inspected either by individual item

. or by category, and describe each item and category with reasonable
. particularity. The request shall specify a reasonable time, place, and manner

of making the inspection and performing the related acts.

The party upon whom the request is served shall serve a written response
within 30 days after the service of the request, except that a defendant may
serve a response within 45 days after service of the summons and complaint
upon that defendant. The court may allow a shorter or longer time. The
response shall state, with respect to each item or category, that inspection
and related activities will be permitted as requested, unless ·the request is
objected to,. in which event the reasons for objection shall be stated. If
objection is made to part of an item or category, the part shall be specified.
The party submitting the request may move for an order under Section 412(a)
with respect to any objection to or other failure to respond to the request or
any part thereof, or any failure to permit inspection as requested.

(c) Persons Not Parties. This Section does not preclude an independent
action against a person not a party for production of documents and things
and permission to enter upon land.

&!etion 410. Physical and Mental Examination of Persons

. (a) Order for Examination. When the mental or physical condition
(including the blood group) of a party, or of a person in the custody or under
the legal control of a party, is in controversy, the Court may order the party
to submit to a physical or mental examination by a physician or to produce
for examination the person in ·his· custody or legal control. The order may be
made only on motion for good cause shown and upon notice to the person to
be examined and to all parties and.' shall· specify the item, place, manner,
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conditions, and scope of the examination and the person or persons by whom it
is to be made.

(b) Report of Examining Physician.

(1) If requested by the party against whom an order is made under
Section 410(a) or the person examined, the party. causing the examination
to be made shall deliver to him a copy of a detailed written report of
the examining physician setting out his findings, including results of all
tests made, diagnoses and conclusions, together with like reports of all
earlier examinations of the same condition. After delivery the party
causing the examination shall be entitled upon request to receive from·
the party against whom the order is made a like report of any examination,
previously or thereafter made, of the same condition, unless, in the case
of a report or examination of a person not a party, the party shows that
he is unable to obtain it. The Court on motion may make an order against
a party requiring delivery of a report on such terms as are just, and if
a physician fails or refuses to make a report the court may exclude his
testimony if offered at the trial.

(2) By requesting and obtaining a report of the examination so
ordered or by taking the deposition of the examiner, the party examined
waives any privilege he may have in that action or any other involving
the same controversy, regarding the testimony of every other person who
has examined or may thereafter examine him in respect of the same·
mental or physical condition.

(3) This subdivision applies to examinations made by agreement of
the parties, unless the agreement expressly provides otherwise. This
subdivision does not preclude discovery of a report of an examining
physician or the taking of a deposition of the physician in accordance
with the provisions of any other Section of this Act •.

Section 411. Requests for Admission

(a) Request for Admission. A party may serve upon any other party a
written request for the admission, for purposes of the pending action only, of
the truth of any matters within the sco~ •..of Section 401(b) set forth in the
request that rela te to statements or opinions of fact or of the application of
law to fact, including the genuineness of any do~uments described in the
request. Copies of documents shall be served with the request unless they
ha ve been or are otherwise furnished' or made available. for inspection and
copying. The request may, without leave of Court, be served upon the plaintiff
after commencement of the action and upon any other party with or after
service of the ~ummons and complaint upon that party •..

Each matter of which an admission is requested shall be separately set
forth. The matter is admitted unless, within 30 days after service of the ... \
request, or within such 'shorter or longer time as the Court may allow, the . "..J
party to whom the request is directed ~erves upon the party requesting the )
admission a. written answer or objection addressed to the matter, signed by
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.the party or by his attorney, but, unless the Court shortens the time, a
defendant· shall not be required to serve answers or objections before the
expiration of 45 days after service of the summons and complaint upon him.
It Objection is made, the reasons therefor shall be stated. The answer shall
specifically deny the matter or set forth in detail the reasons why the answering
party cannot truthfuHy admit to deny the matter. A denial shall fairly meet
the substance of the requested admission, and when good faith requires that
a party qualify his answer or deny only a part of the matter of which an
admission is requested, he shall specify so much of it as is true and qualify
or deny the remainder. An answering party may not give lack of information
or knowledge as a reasons for failure to admit or deny unless he states that
he has made reasonable inquiry and that the information known or readily
obtainable by him is insufficient to ·enable him to admit or deny. A party who
considers that a matter on which an admission has been requested presents a
genuine issue for trial may not, on that ground alone, object to the request;
he may, subject to the provisions of Section 412(c), deny the matter or set
forth reasons why he cannot admit or deny it.

The party who has requested the admissions may move to determine the
sufficiency of the answers or objections. Unless the Court determines that an
objection is justified, it shaH order that an answer be served. If the Court
determines that an answer does not comply with the requirements of this

. Section, it may order either that the matter is admitted or that an amended
answer be served. The Court may, in lieu of these orders, determine that
final disposition of the request be made at a pre-trial conference or at a
designated time prior to trial. The provisions of Section 412(a)(4) apply to
.the award of expenses incurred in relation to the motion.

(b) Effect of Admission. Any matter admitted under· this Section is
conclusively established unless the Court on motion permits withdrawal or
amendment of the admission. Subject to the provisions of Section 119 governing
amendment of a pre-trial order, the Court may permit withdrawal. or amendment
when the pr.esentation of the merits of the action will be subserved thereby
and the party who obtained the admission fails to satisfy the Court that
withdrawal or amendment will prejudice him in maintaining his action or defense
on the merits. An admission made by a party under this Section is for the
purpose of the pending action only and is not an admission by him for any
other purpose nor may it be used against him in any other proceeding.

"..- .

·8eetion 412. FaDure to Make Discovery: Sanctions

(a) Motion for Order Compelling p!seovery. A party, upon reasonable
notice to other parties and all persons affected thereby, may apply for an
order compelling discovery as follows:

(1) Appropriate Court. An application for an order to a party
may be made to the District Court, or, on matters relating to a deposition,
to the court in the jurisdiction where the deposition is being taken if
necessary. An application. for an order to a deponent who is not a
party may be made to the Court in the jurisdiction where the deposition
is being taken.
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(2) Motion. If a depOnent fails to answer a question propounded
or submitted under Sections 405 or 406. or a corporation or other entity
fails to make a designation under Section 405(b)(6) or Section 406{a). or
a party fails to answer an interrogatory submitted under Section 408. or if
a party. in response to a request for inspection submitted under Section
409 fails. to respo'nd that inspection will be permitted, as requested or
fails to permit inspection as requested. the discovering party may move
for an order compelling an answer. or a designation. or an order compelling'
inspection in accordance with the request. When taking a deposition on
oral examination. the proponent of the question may complete or adjourn
the examination before he applies for an order.

If the Court denies the motion in whole or in part. it· may make
such protective order as it would have been empowered to make on a
motion made pursuant to Section 401{c).

(3) Evasive or Incomplete Answer. For purposes of this subdivision
an evasive or incomplete answer is to be treated as a failure to answer.

(4) Award of Expenses of Motion. If the motion is granted. the
Court shall. after opportunity for hearing. require the party or deponent
whose conduct necessitated the motion or the party or attorney advising
such conduct or both of them to pay to the moving party the reasonable
expenses incurred in obtaining the order. including attorney's fees. unless
the Court finds that the opposition to the motion was substantially justified.
or that other circumstances make an award of expenses unjust.

If the motion is denied. the Court shall. after opportunity for hearing.
require the moving party or the attorney advising the motion or both of
them to pay to the party or deponent who opposed the motion the
reasonable expenses incurred in opposing the motion. including attorney's
fees, unless the Court finds that the making of the motion was substantially
justified or that other circums~ances made an award of expenses unjust.

If the motion is granted in part and denied in part, the Court may
apportion the reasonable expenses incurred in relation to the motion among
the parties and persons in just manner.

(b) Failure to Comply with Order.

(l) Sanctions by Court in Jut..i.spiction Where Deposition is Taken.
If a deponent fails to be sworn or to answer a question after being
directed to do so by the court in the jurisdictiqn in which the deposition
is being taken, the failure may be considered a contempt of that court.
Sanctions imposed in such matters by any foreign' court shan be given
full faith and credit and promptly enforced by the Tribal Court, subject

. to the Tribal Courts authority to modify the sanctions imposed as justice
may require.

(2) Sanction by Court in Which Action is Pending. If a party or
an officer, director, or managing agent of a party or a person designated
under Section 405(b){6)' or 'Section 406(a) to testify on behalf. of a party
fails to obey an order' to provide or permit discovery, including an order
made under subdivision (a) of ··this Sectiofl or Section 410, the Court in
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which the action is pending may make such orders in regard to the failure
as are just, and among others the fonowing:

(i) An order that the matters regarding which the order
was made or, any other designated facts shall be taken to be
established for the purposes of the action in accordance with the
claim of the party obtaining the order;

(ii) An order refusing to anow the disobedient party to
support or oppose designated claims or defenses, or prohibiting him
from introducing designated matters in evidence;

(Hi) An order stri~ing out pleadings or parts thereof,' or
staying further proceedings until the order is obeyed. or dismissing
the action or proceeding or any part thereof, or rendering a judgment
by default against the disobedient party;

(iv) In lieu of any of the foregoing orders or in addition
thereto, an order treating as a' contempt of court the failure to
obey any orders except an order to submit to a physical or mental
examination;

(v) Where a party has failed to comply with an order under
Section 410(a) requiring him to produce another for examination,
such orders as are listed in paragraphs W, (ii), and (iii) of this
subdivision, unless the party failing to comply shows that his is
unable to produce such person for examination.

In lieu of any of the foregoing orders or in addition thereto,
the Court shall require the party failing to obey the order or the
attorney advising him or both to pay the reasonable expenses,
including attorney's fees, caused by the failure, unless the Court
finds that the failure was substantiany justified or that other
circumstances make an award of expenses unjust.

(c) EXpenses on FaDure to Admit. If a party fails to admit the genuiness
of 'any document or the truth of any matter as requested under Section 411, and
if the party requesting the admissions thereafter proves the genuineness of the
document or the truth of the matter, he may apply to the court for an order
requiring the other party to pay him the reasonable expenses incurred in making
that proof, including reasonable attorney's ftres. The Court shall make' the

,order unless it finds that (1) the request 'was held objectionable pursuant to
Section 411(a), or (2) the admission sought was of no substantial importance,
or (3) the party failing to admit has reasonable ground'to believe that he might
prevail on the matter, or (4) there was other good reason for the failure'to admit.

(d) Failure of Party to Attend at Own Deposition or Serve Answers to
IRteITogatories or Respond to Request for Inspeetion. If a party or an officer.
director, or managing agent of a party or a person designated under Section
405(b)(6) or Section 406(a) to testify on behalf of a party fails (1) to appear
before the officer who is to take his deposition, after being served with a

~) proper notice, or (2) to serve answers or objections to interrogatories submitted
--... under Section 408, after proper service of the interrogatories, or (3) to serve
) a written response to a request for,' inspection submitted under Section 409,
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after proper service of the request, the District Court on motion may make
such orders in regard to the failure as are just, and among others it may take
any action authorized under paragraphs (i), (ii), and (iii) of subdivision (b) (2)
of this Section. In lieu of any order or in addition thereto~ the court shall
require the party failing to act or the attorney advising him or both to pay
the reasonable expenses, including attorney's fees, caused by the failure, unless
the Court finds that the failure was substantially justified or that other
circumstances make an award of expenses unjust.

The failure to act described in this subdivision may not be excused on
the ground that the discovery sought is objectionable unless the party failing
to act has applied for a protective order as provided by Section 401(c).

'1-.......•...•.....
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CHAPTER FIVE

WITNESSES

Section 501. Issue and Service of Subpoena for Witnesses

The clerk of the Court shall, on application of any party having a cause
or any matter pending in the Court, issue a subpoena for a witness, under the
seal of the Court. The clerk may issue separate subpoenas for each person,
issue one subpoena carrying the names of all persons subpoenaed, or may at
the .request of any party, issue subpoenas in blank. A subpoena may be served
by the Tribal or Bureau of Indian Affairs Police, or by the party, or any other
person in the manner provided in Section 217. When a subpoena is not served
by the Tribal or Bureau of Indian Affairs Police, proof of service shall be
shown by affidavit; but no costs of service of the same shall be allowed,
except when served by The Tribal Police, a licensed process server, Bureau of
Indian Affairs Police, or a person serving by special appointment •

. Section 502. Subpoenas - Contents

The subpoena shall be directed to the person therein named, requiring
·him to attend at a particular time and place to testify as a witness; and it
may contain a clause directing the witness to bring with him any book, writing
or other thing, under his control, which he is bound by law to produce as
evidence.

Seetion 503. " Subpoena for Deposition

When the attendance of the witness before any officer authorized to take
depositions, is required, the subpoena may be issued by such officer.

Seetion 504. Subpoena for Agency Hearings

When the attendance of the witness is required before any Tribal Agency
authorized to issue a subpoena, the subpoena may be issued by any officer of
the agency or" by such person as may be authorized to issue subpoena by Agency
rul e.
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Section 505. Witness May Demand Fees - Exception

A witness may demand his traveling fees and fee for one days attendance
as shaH be set by Court rule, when the subpoena is served upon him; and if
the same be not paid, the witness shall not be obliged to obey the subpoena.
The fact of such demand and non-payment shall be stated in the return,
Provided, however, that witnesses subpoenaed by any Tribal department, board.
commission or legislative committee authorized to issue subpoenas shall be paid
their attendance and necessary travel, as provided by law for witnesses in
other cases, at the time their testimony is concluded out of funds appropriated
to such department, board. commission or legislative committee. In the case
of subpoena issued by such Tribal agencies, the witness may not refuse to
attend because fees and travel expenses were not paid in advance.

Section 506. Disobedience of Subooena

Disobedience of a subpoena. or refusal to be sworn or to answer as a
witness, when lawfully ordered, may be punished as a contempt of the Court
or officer by whom his attendance or testimony is required.

Section 507. Attachment of Witness

When a witness fails to attend in obedience to a subpoena (except in case
of a demand and failure to pay his fees), the Court or officer before whom
his attendance is required may issue an attachment to the Chief of the Tribal
Police or the Bureau of Indian Affairs Police or their deputy, commanding him
to arrest and bring the person therein named before the Court or officer, at
a time and place to be fixed in the attachment, to give his testimony and
answer for the contempt. If the attachment be not for immediately bringing
the witness before the Court or officer, a sum may be fixed not to exceed
One Hundred Dollars ($100.00) in which the witness may give an undertaking,
with surety, for his appearance; such sum shall be indorsed on the back of the
attachment; and if no sum is so fixed and indorsed, it shall be one hundred
dollars ($100.00). If the witness be not personally served, the Court may, by
a rule, order him to show cause why an att.l;i~hment should not issue against' him.

Section 508. Punishment for Contempt

(a) The punishment for the contempt provided in Section 507 of this
Title shall be as follows: When the witness fails to attend, in obedience to
the subpoena, except in case of a demand and failure to pay his fees, the Court
or officer may fine the witness in a sum not exceeding Fifty Dollars ($50.00).
In case the witness attends.' but refuses to be sworn or to testify, the Court
or' officer may fine the witness in a sum not exceeding Fifty Dollars ($50.00),
or may imprison him in the Tribal jail. there tQ remain until he shall submit to
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be sworn, testify, or give his deposition. The fine imposed by the Court or
Tribal Agency shall be paid into the Tribal treasury, and thatimposed by the
officer at a deposition shall be for the use of the party for whom the witness
was subpoenaed. The witness shall, also, be liable to the party injured for
any damages occasioned by his failure to attend, or his refusal to be sworn,
testify, or give his deposition.

(b) The punishment provided in this section shall not apply where the
witness refuses to subscribe a deposition. The punishment provided in this
section is civil in nature, and shall not be interpreted in any way as a criminal
punishment, nor shall the punished person be deemed convicted of any criminal
offense.

(c) When the witness purges his contempt, the Court, officer, or agency..
may suspend any punishment imposed.

Section 509. Discharge When Imprisonment mega}

A witness so imprisoned by an officer before whom his deposition is being
taken, or by a Tribal Agency Officer, may apply to a judge of the Tribal Court
who shall have power to discharge him, if it appears that his imprisonment is
illegal •.

Section 510. Requisites of Attachment - Order of Commitment

Every attachment for the arrest, or order of commitment to jail of a
witness by the Court or an officer, pursuant to this Chapter; must be under
the sea] of the Court or officer, if he have an official seal, and must specify,
particularly, the cause of arrest or commitment; and if the commitment be for
refusing to answer a question, such question must be stated in the order. Such
order of commitment may be directed to the Tribal or Bureau of Indian Affairs
Police, and shall be executed by committing him to the Tribal jail, and delivering
a copy of the order to the jailor.

It.....•...

Section 511. Examination of Prisoner

A person confined in the Tribal jail may by order of the Tribal Court,
be required to be produced for oral examination at a hearing, but in all other
cases his examination mw;t be by deposition.
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Section 512. Prisoner's Cmtody During Examination

While a prisoner's deposition is being taken, he shall remain in the custody
of the officer having him in charge who shall afford reasonable facilities for
the taking of the deposition.

Section 513. Witness Privileged

A witness shall not be liable to be sued in the Tribal Court if he does
not reside within the tribal jurisdiction by being served with a summons while
going, returning, or attending in obedience to a subpoena.

Section 514. Witness May Demand Fees Each Day - Exception

At the commencement of each day after the first day, a witness may
demand his fees for that days attendance in obedience to a subpoena; and if
the same be not paid, he shall not be required to remain, except witnesses
subpoenaed by any Tribal department, board, commission, or legislative
committee or body authorized by law to issue subpoenas shall be paid for their.,
attendance and necessary travel from that agencies approved budget as provided ( )
by law in other cases at the time their testimony is completed. ~.,\,/

Section 515. Special Provisions for Trib8.l Agencies

(a) No Tribal agent or employee may be required to attend and testify
in their official capacity for any private party absent the consent of their
Department head or higher ranking superior.

(b) No Tribal agent or employee may be paid a witness fee in addition
to their regular salary or other compensation, if they are on duty at the time
they are required to attend and testify, and shall be deemed to have elected
to receive their regular salary or other co~~~nsation unless they request leave
without pay prior to the time they appear in response to the subpoena, provided,
that when such agents or employees appear and tes,tify while being paid the
regular salary or other compensation, the normal witness fee shall be charged
as costs in the case for the benefit of the Tribe and' paid into the Tribal
Treasury for the benefit of the Tribe, and the agent or employee's supervisor
may require prepayment of said fees as a condition precedent of his approval
for their appearance. Such witnesses shall be entitled to receive their travel
costs, if any, from the party in advance as in other cases.

\

-.))
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SUBCHAPTER A

TESTIMONY UNDER PRIVILEGE AGAINST PROSECUTION

Seetion 550. Privilege For Committee Testimony

No testimony given by a witness before the Executive Committee, or any
agency established by Tribal law having power to issue a subpoena, shall be
used as evidence in any criminal proceeding against him in any court, except in
a prosecution for perjury committed in giving such testimony if such person is
granted immunity as provided in Section 551. An official paper or record
produced by him is not within the privilege.

Seetion 551. Procedure for Claiming Privilege

In the case of proceedings before a committee or agency, when two
thirds (2/3) of the members of the full committee or agency shall by affirmative
vote have authorized such witness to be granted immunity under this Chapter
with respect to the transactions, matters, or. things, concerning which he is
compelled, after having claimed his privilege against self-incrimination, to
testify or produce evidence by direction of the presiding officer, and, when
an Order of the Tribal District Court has been entered into the record requiring
said person to testify or produce evidence, such person shan be privileged as
stated in Section 550 of this Chapter. Such an Order may be issued by a
Tribal District Court Judge upon application by a duly authorized representative
of the committee or agency concerned, accompanied by the written approval
of the Executive Committee. The Court shall not grant immunity to any
witness without first having notified the Attorney General of such action. The
Attorney General shall be notified of the time of each proposed application
to the District Court and shall be given an opportunity to be heard with respect
thereto prior to the entrance into the record of the Order of the District
Court. No witness shall be exempt from prosecution for perjury or contempt
committed while giving testimony or producing evidence under compulsion as
provided in this Section.

". ". L..

Seetion 552. Oaths

The members of the Executive Committee, the Governor or equivalent
officer of any committee or agency authorized to issue subpoenas, and any
officer or employee of the commission or agency authorized by agency or
commission rule, is empowered to administer oaths to witnesses in any case
under their examination.
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section 553. Penalties

(a) Every person who having been summoned as a witness, by authority
of the Executive Committee or other tribal agency authorized to take testimony
and compel attendance of witnesses by subpoena, to give testimony or produce
papers under a grant of immunity as provided by Section 551 ·upon any matter
under inquiry before that body, willfully makes default, or who, having appeared,
refuses to answer any question pertinent to the question under inquiry, sha.ll
be punishable by a civil fine of not more than Five Hundred Dollars ($500.00)
to be imposed by that body, and to an attachment and commitment to be
imposed by that body to the Tribal jail until such testimony be given.

(b) In addition to, or in the alternative to civi1 punishment, the agency
may proceed in the Tribal Court for an order requiring such witness to testify,
and if such order is issued and disobeyed by the witness, the witness shall be
guilty of an offense, and may be fined not more than Five Hundred Dollars
($500.00), or imprisoned in the Tribal jail for a term not exceeding six months,
or both.

Section 554. DisgraC!eas Ground for Refusal to Testify

No witness is privileged to refuse to testify to any fact, or produce any·

paper, respecting which he shall be examined by the Executive Committee, or /)by any subordinate committee or agency thereof authorized to issue subpoenas, ~\..
upon the ground that his testimony to such fact or his production of such )
paper may tend to disgrace or otherwise render him infamous, provided that
such fact or paper is reasonably related to the purpose of the hearing and the
purpose of the hearing is reasonably related to the exercise by the body,
agency, or committee of authority delegated to it by law.

Section 555. Prosecution

Whenever an body before whom a witness granted immunity pursuant to
this Subchapter believes that a criminal prosecution pursuant to Section 553(b)
should be instituted, it shall certify such ..fadt to the Attorney General, whose
duty it shall be to bring the matter in the Court by information or complaint
for prosecution if the person has not purged his conte~pt within 48 hours.

Section 556. Fees and Mileage

(a) Witnesses before legislative and administrative bodies compelled to
attend by subpoena shalJ be. paid the same fees and mileage as are paid in
civil cases in the Tribal District Court from the approved budget of said boqy •
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(b) Witness fees and allowances for mileage shan be set by rule of the
court. Witness fees shan not exceed the amount set for witness fees by Part
11 of Title 25 of the Code of Federal Regula tions. MiJeage fees shan not
exceed the Federal mileage rate.

I,......•....
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CHAPTER SIX

JURORS

Section 601. Meeting for Selection of Jurors

(a) On the first Monday in November, or as soon thereafter as may be,
and, at any time upon the order of the Chief Justice of the Supreme Court,
the Jury Selection Board, composed of the Tribal Secretary or one of his
deputies, the Tribal Tax Director or one of his deputi.es, the Chief of the
Tribal Police or one of his deputies, the Chairman of the Board of Commissioners
of the Tribal Housing Authority or his designate, the Court Clerk or one of
his deputies, and one of the Judges of the Court, shall meet at the office of
the Court Clerk and select from a list to be compiled of all qualified jurors,
as prescribed in this Chapter, all qualified jurors for service in the Tribal
District Court for the ensuing calendar year in the manner hereinafter provided.

(b) For the purpose of ascertaining the names of all persons qualified
for jury service, it shall be the duty of the following officers to provide the
following lists of qualified prospective jurors to the Court Clerk:

(1) The Tribal Secretary shall supply a list of all enrolled Tribal
members of their households over eighteen years of age who are residents·
of the tribal jurisdiction.

(2) The Tribal Tax Director shall supply a list of a11 individual
taxpayers irrespective of Tribal membership over eighteen years of age
who are residents of the tribal jurisdiction.

(3) The Chairman of the Board of Commissioners of the Tribal
Housing Authority shall supply a list of all known tenants of the Housing
Authority and members of their households irrespective of tribal
membership over eighteen years of age who are residents of the tribal
jurisdiction.

(4) The Court Clerk shall supply a list of all persons over eighteen
years of age irrespective of tribal membership who have registered upon
the Court Clerk's Jury Selection Roll for jury service.

~.•..~~
(c) Each such list shall contain, insofar as is known, the date of birth

or age, name, and actual place of residence of each .pe~son within the category
on the list.

.t ))

(d) Whenever possible, these lists shall be prepared a t least thirty days
prior to the meeting to allow time for the typing of the names contained
therein on cards as hereafter provided, or shEill be presented typed upOn the
cards as hereafter provided.

(e) Whenever su<:!his, o~ may become reasonably available and efficient, . )

the lists may be printed from computer memory on cards in the manner hereafter . )provided •
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Sec!tion 602. Court Clerk's Jury Selection Roll

It shaH be the duty of the Court Clerk to maintain at all times a jury
selection roll upon which any person who is or may be eligible for jury service
may enter their name, dBte of birth, and place of residence. Such roll shall
be provided to the jury selection board in order that all qualified persons who
may not be identified in paragraphs (1), (2), or (3) of Subsection (b) of Section
601 of this Chapter shall have the opportunity for jury service.

Sec!tion 603. Preparation of Jury Wheel

Said officers shall write or cause to be written or typed the names of
all persons who are known to be, or may be qualified jurors under the law on
separate cards of uniform size and color, writing also on said cards, whenever
possible, the post office address of each juror so selected, along with their age
or date of birth and place of residence under the direction of the Court Clerk •.
Whenever such can be avoided, no persons name shall be placed upon more
than olle card. The expenses of preparation of said cards to be paid from the
Court fund. The cards containing said names shall be deposited in a circular
hollow wheel, to be provided for such purpose by the Court Clerk after the
Jury Selection Board has examined the contents thereof and removed therefrom
and destroyed any cards found therein. Said wheel shall be in the form of a
drum made of iron, steel, or other substantial material, and shall be so
constructed as to freely revolve on its axle and big enough to freely mix all
the cards placed therein, the size thereof in each case to be determined by
the number of names placed therein, and shall be locked at all times, except
when in use as hereinafter provided, by the use of two separa te locks, so
arranged tha t the key to one will not open the other lock; and said wheel and
the clasps thereto attached into which the locks shall be fitted, shall be so
arranged that said wheel cannot be opened unless both of said locks are
unlocked at the time the wheel is opened. The keys to such locks shall be
kept, one by the Chief of the Tribal Police, and the other by the Court Clerk.
The Chief of the Tribal Police and the Court Clerk shall not open such wheel,
nor permit the same to be opened by any person, except at the time and in
the manner and by the persons herein specified; but said Chief of the Tribal
Police and Court Clerk shall keep such wheel, when not in use, in a safe and
secure place where the same cannot be tampered with.

't
- ~....•...

Seetion 604. Drawing General Jury Panel

(a) The Judges of the Court shall, more than twenty (20) days prior to
each jury docket of Court, determine approximately the number of jurors that
are reasonably necessary for jury service in the Court during the jury docket,
and shall thereupon order the drawing of such number of jurors from the wheel,
said jury to be known as the general panel of jurors for service for the
respective jury docket for which they are designated to serve. A majority of
said judges, or the Chief Judge, are authorized to act in carrying out the
provisions of this Section.
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(b) The Court Clerk or one of his deputies and the Chief of the Tribal
Police or one of his deputies in open court and under the directions of the:
Chief Judge of the District Court, or during his absence or disability, some
other Judge of the District Court, shall draw from the wheel containing the
names of jurors, after the same has been well turned so that the cards therein
are thoroughly mixed, one by one until the number of jurors -for jury service
as directed by the Court are procured and shall record such names as they
are drawn. The officers attending such drawing shall not divulge the name of
any person that may be drawn as a juror to any person.

(c) Additional and other drawing of as many names as the Court may
order may be had at any such time as the Court or Judge may order for the
completion of a jury panel, or for the impaneling of a new jury -if, in the
judgment of the Court, the same shall be necessary, of if, for any cause, the
Court, in its discretion, shall deem other jurors necessary. The Court may
excuse or discharge any person drawn and summoned as a juror, whenever, in
its discretion, such action shall be deemed -expedient.

(d) No person may be required, over his objection, to render service as
a juror for more than a total of twenty (20) working days in anyone calendar
year unless, when this time limit is reached, he is sitting upon a panel engaged
in the consideration of a case, in which event he may be excused when such
case is terminated; provided, that if the Judge is of the opinion that the jury
business of a jury docket fixed by the Court may be concluded within six (6)
days, he may require a jury, or a juror, to remain until the termination of said 
jury service. Persons summoned for jury service need not be required to serve
during previously fixed days or weeks or a docket fixed by the Court for jury
trials, but they may be recalled from time to time as the trial needs of the
District Court may require, without regard to the docket term fixed by the
Court for jury trials for which they were originally summoned.

Seetion 605. Use of Jury Panel

The general panel of jurors shall be used to draw juries in all actions
tried during the jury docket for which they were summoned. In the event of
a deficiency of said general panel at any given time to meet the requirements
of the Court, the presiding Judge having control of said general panel shall
order such additional jurors to be drawn [r:Q.m the wheel as may be sufficient
to meet -such emergency, but such jurors shall act only as special jurors and
shall be discharged as soon as their services are n01 further needed. Resort
to the wheel shall be had in all cases to fill out the' general panel, except
when only a single jury is needed or when the Court determines that undue
delay will be caused thereby to the prejudice of a party, in which case the
Court may issue an open venire to the Chief of the Tribal Police or other
suitable person _for such number of jurors as may be necessary to be selected
from the body of the tribal jurisdiction without resort to the jury wheel,
provided, that no person shall be called to service or required to serve under
an open venire more often than once each year.
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Section 606. Certifying and Sealing Lists

The list of names so drawn for the general panel shall be certified under
the hand of the Court Clerk or the deputy doing the drawing and the Judge
in whose presence said names were drawn from the wheel to be the list drawn
by the said Clerk for the said jury docket, and shall be sealed up in envelopes
endorsed "jurors for the jury docket of the Tribal District Court scheduled to
commence on " (filling in the blank with the appropriate date)'
and the Clerk doing the drawing shall write his name across the seals of the
envelopes.

Section. 607. Oath and Delivery of Envelopes

The judge attending the drawing shall deliver such envelopes to the Court
Clerk, or one of his deputies, and the Judge shall, at the same time, administer
to the Court Clerk and to each of his deputies an oath in substance as follows:
"You and each of you do solemnly swear that you will not open the jury lists
now delivered to you, nor permit them to be opened, until the time prescribed
by law, nor communicate to anyone the name or names of persons appearing
on the jury lists until the time a list is opened as prescribed by law 'at which
time it shall be published, that you will not, directly or indirectly, converse
or communicate with anyone selected as juror concerning any case pending
for trial in the Court at the next jury docket, So help you God."

Seetion 608. Sealing arid Retaining Juror Name Cards

When the names are drawn for jury service, the cards containing such
names shall be sealed in separate envelopes, endorsed "cards containing the
name of jurors for the petit jury for the jury docket of the Tribal District
Court commencing on " (filling in the blank for the date properly); and
said envelopes shall be-rerained securely by the Clerk, unopened, until after
the jury has been impaneled for such docket, and, after such jurors so impaneled
have served one jury docket, the envelopes containing the cards bearing the
names of the jurors for that docket shall then be opened by the Court Clerk,
or his deputy, and those cards bearing the names of persons who have not
been impaneled and who have not served on-&. jiEy shall be immediately returned.
to the wheel by the Court Clerk or his deputy;. and the cards bearing the names
of the persons serving on a jury shall be put in a box provided for that purpose
for the use of the officer who shall next select jurors for the wheel, provided,
that no person shall serve as a juryman more often than once a year, except
upon order of the Court for lack of sufficient jurors or as herein provided.
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Section 609. Refilling' Wheel

If the wheel containing the names of jurors be lost or destroyed, with
the contents thereof, or if all the cards in said wheel be drawn out, such
wheel shaH immediately be refurnished, and cards bearing the. names of jurors
shall be placed therein immediately in accordance with law.

Section 610. Summoning Jurors

The summons of persons for service on the juries in the District Court
shall be served by the Court Clerk by mailing a copy of such summons containing
the time, place, and the name of the Court upon which said jurors are required
to attend, by registered or certified mail, or as directed by the Judge, to the
person selected for service not less than· ten (10) days before the day said
person is to appear as a juror in the Court. The court Clerk shall make a
return of such service by filing an affidavit stating the date of mailing and
type of mail used in sending the summons; provided, that this shall not prevent
service of special open venire or talesman by the Chief of the Tribal Police.

Section 611. On-Call System Jurors

(a) When an on-caIl system is implemented by order of the Chief Judge
of the District Court, each juror retained for services subject to caIl shall be
required to contact a center for information as to the time and place of his
next assignment.

(b) For purposes of this Section. "on-call system" means a method
whereby the Chief Judge of the District Court estimates the number of jurors
required for a jury docket of court, and those jurors not needed during any
particular period are released to return to their home or employment subject
to caIl when needed •.

(c) Pursuant to summons for service on petit juries in the District Court,
each qualified. nonexempt juror is retained for service subject to call and is
assigned to a judge or a case •. _ ..•..'~

Section 612. DraWing Trial .Jurors From Pa.nel

Prospective jurors for the trial of an action shaIl be drawn by the Court
Clerk, in open Court in the presence of a Judge. by lot either by wheel. by
numbering the prospective jurors cards and then drawing numbers from a pool
containing a numbered marker for each prospective juror available to be caned,
or by some similar form of rimdom drawing approved by the Court. The initial
six' jurors shall be· drawn as shortly before the trial of the action as is reasonably
practical in the discretion of the Court.' As .prospective jurors are removed
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or dismissed by challenge, whether preemptory or for cause, the Clerk shall
draw another name from the general pool who shall take the place of the
challenged prospective juror and be subject to voir dire to the same extent as
the prospective jurors originally chosen.

Section 613. Qualifieations and Exemptions of Jurors

(a) All members of the Tribe and other citizens of the United States
who are over eighteen years of age and have resided within the Tribal jurisdiction
for a period of thirty (30) days, who are of sound mind and discretion and of
good moral character are competent to act as jurors, except as herein provided.

(b) The following persons are not qualified to serve as jurors:

(1) Justices of the Supreme Court of the Tribe, or the employees
in their office.

(2) Judges or Magistrates of the District Court, or the employees
in their office.

(3) The Court Clerk, or the employees in his office.

(4) The Chief of the Tribal Police, his deputies, and the employees
in the Police Department.

(5). Jailors having custody of prisoners, or other tribal, state, or
federal law enforcement officers.

(6) Licensed Attorneys or Advocates engaged in the practice of
law.

(7) Persons who have been convicted of any felony or crime
involving moral terpitude, provided that when such conviction has been
vaca ted, overturned upon appeal, or pardoned or when any such person
has been fully restored to his civil rights by the jurisdiction wherein such
conviction occured, the person shall be eligible to serve as a juror.

(8) Elected Tribal Officials •
. '-.•..'!

(c) Persons over seventy (70) years. of age, ministers, practicing
physicians, optometrists, dentists, public school teache~s, federal employees,
regularly organized full time fire department employees, and women with
otherwise unattended minor children not' in school may be excused from jury
service by the Court, in its discretion, upon request.

(d) Any tribal member, tribal taxpayer, or person employed within the
Tribal Jurisdiction may serve as a juror notwithstanding that they are not a
resident of the Tribal Jurisdiction if they volunteer to do so by signing the
Jury Selection Roll maintained by the Court Clerk •.
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Section 614. Substantial Compliance

A substantial compliance with the provisions of this Chapter, shall be
sufficient to prevent the setting aside of any verdict rendered by a jury chosen
hereunder, unless the irregularity in drawing, and summoning, or impaneling the
same, resulted in depriving a party litigant of some substantial right; provided,
however, that such irregularity must be specifically presented to the Court at
or before the time the jury is sworn to try the cause.

Section 615. Oath to Jury

After selection of the jury, and prior to the opening statements of the
parties, the Court or Clerk shall place the jury under oath or affirmation to
well and truly try and determine the action before them exclusively upon the
evidence presented in the Court and the law as given by the Court, and to

- return their true verdict thereon without partiality for any unlawful' cause or
reason.

Se~tion 621. Discharge of Employee for Jury Service - Penslty

Every person, firm, or corporation who discharges an employee or causes
an employee to be discharged because of said employee's absence from his
employment by reason of said employee's having been required to serve as a
juror on a jury of the Tribal District Court, or any other Court, shall be guilty
of an Offense, and, upon conviction thereof, shall be punishable by a fine not
to exceed Five Hundred Dollars ($500.00).

~tion 622. Civil Liability - Damages

Every person, firm, or corporation who discharges or causes to be
discharged an employee because of said employee's absence from his employment
by reason of said employee having been re.quJ.'tted to serve as a juror on a jury,
in the Tribal District Court or any other Court, shall be liable to the person
so discharged in a civil action at law for .both actual and, punitive damages.
Damages shall include all pecuniary losses suffered inclUding, but not limited
to, lost earnings, both past and future, mental anguish, and all reasonable
damages incurred in obtaining other suitable employment, including the cost of
relocation a,nd retraining, if any, and a reasonable attorney fee to be determined
by the Court. '
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